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ecution will be of no avail, but the Court will not au- WARLEN
tcipate the merits upon such a motion. 0.
WILEIAMS
MansHALn, Ch. Ji' The writ of error is to the orl- ——— e -
gnal decree, wlich did not award ting writ. of habere
facwas. It was awarded by a subsequent order of the
Court, to which no writ of error issucd.

Toevn, J. The attachment to compel -a performance
of the decree was unavailing, and upon the return of
it, the habere facias was 1ssued m conformity with the
practice m that state, as admitted by the counsel on
botli stdes 1n the Court below. It was ordered as a mat-
tér of course, and no objection was made. If thismo-
tion should prevail, it will make the writ of error ope-
rate as a supersedeas, contrary to the mtention of the
act of Congress.

AMotion overruled.

MKIM v. VOORHIES,
1842,

March 1Sth
Present...All the Judges.

THIS was a case certified from the Circuit Court for
the district of Kentucky, m which the opinions of the €~ State Court

. as No Juri:-
Judges were opposed. diction to en-
jom a fJu:]l%-

1 » i v 5 meunt o e

Ag the July adjourned term of the Court below, iGN % % coure

the year 1808, M<Kim, a citizen of Maryland, recover- of the U.8,
ed a judgment in ejectment agamst Poorlues, a citizen of
Kentucky, for the undivided thrd part of a water mill,
with its appurtenances, 1 the-county of ¥ranklin, m
the state of Kentucky At the same time Voorhues fil-
ed Ins bill m Chancery m the Court below agamst
MiKim, and John Instone, a citizen of Kenlucky, and
Hayden Edwards, a citizen of South Carolina, claun-
mg an equitable lien on the said third part of the mill,
&c. on account of contracts, &c. between Bennett Pem-
Berton (under whom Voorhies held the premises) and
Haydeén Edwards and John Instone , Pemberton having
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tesxamr sold the said third part of the mill, &c. to Edwards,
v, who sold to Instone, who sold and conveyed to M¢Kim.
voorHIES. Instone was the only Defendant served with process
'==wm-— from the Court below. M<Kim and Instone answered
the bill, and brought on a motion to dissolve the -
_junction on the merits, which was overruled by the
Court below. At the term next preceding November
term, 4810, (Edwards not having answered) the Court
helow dismissed the suit as to im, and as to Instone,
for want of jurisdiction , after wlich Poornes had leave
to discontinue as to AFKim ou payment of costs. The
suit was accordingly discontinued. Previaus to this
disposition of the cause, Foorfues filed his bill in Chan-
cery agamnst the same parties m the Stafe Circuit Coust
for the county of Franklin, in the state of Kentucky,
n which le set up the same equity as he charged 1n his
bill in the Court below. On this bill he, by an order
from-one of the Circuit Judges of the State, obtamed
an mjunction, stayng all further proceedings on the
said judgment 1 ejectment, until the matters of the saxd
bill were heard 1 equity. This mjunction was dissolv-
ed at-the July term of the Franklii Circuit Court,
shortly- after which the said ijunction was remstated by
the order of the honorable Caleb Wallace, one of the
sJudges of the Court of Appeals of the state of Kentucky,
1ssued under the act of the general assembly of that
state, passed at thewr December session 1n the year
1807

The mjunction issued i the cause by the State
Court;, and the order remstating that injunction, were
dujy notified to the clerk of the Court below, and offi-
.c1al copies of each lodged in'his office. On the third
day of the secssion of the Court below; at its Novem.
ber term, 4810, M<Kim, by lis astorney, applied to
ihe clerk of the Courtbelow for a writ of habere facias
possessignem. on the said judgment 1n ejectment, but the
clerk refused to issue the writ i consequence of the in-
Junction and orders aforesaid, whereupon M<Kim, by
lus counsel, moved the Court below to mstruct and op-
der themr clerk to 1ssue a writ of habere fucurs possessw-
nems on the judgment of that Court, the injunction and
orders aforesad notwithstanding. Upon this motion of
the.plantiff, the opimous of the Judges were oppased.
The case was submitted by HaRPER for the PlamntiF,
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without argument. There was no appearance for the M‘KIM

Defendant. v.
VOORHIES.
March 24th... U the Judges being present, —_——

Topp, J. stated the opmion of the Courtto be, that
the State Court had no jurisdiction to enjoin a judg-
ment of the Circuit Court of the United States, and
that, the Court below should be ordered to issue the
writ of habere facias.

BEATTY ». THE STATE OTF MARYLAND. 1812

March 15th

Present.... 4l the Judges.

ERROR to the Circuit Court for the district of 4 g2copunt

Columbia, sitting in Washmgton. settled by an
adtx;nmstra(t)ou
This was an action of debt brought at the instance ;:}l,a:,’tsh Sou:t;

and for the use of Thomas Corcoran against Thomas 1 not conclu-
Beatty upon the admimstration bond of Mrs. Doyle, 5 ps };‘vlﬁ;‘f,;
administratrix, with the will annexed, of Alexander an the ssue of
Doyle. "The Defendant was one of her suréties m that Jovstavit vl
bond. The Defendant after oyer pleaded a special
performance of every item in the condition of.the bond:

"To which the Plamtiff replied a judgment de bonis testa-

tores obtamed by him, i May, 1799, agamst the admin-

1stratrix, fier1 facias upon that judgment and p return of

nulla bona. "The replication also avers thatthe admims-
tratrixhad inherhands, atthe time of the yudgment, gaods

of her testator sufficient to satisfy the debt;but that sne

wasted them. The Defendant took 155 upon the de-

vastavil,

Upon the trial of this 1ssue, the Defendant helow took
a bill of excepsions which stated—ithat the Plamtift’ of-
fered mm evidence the record of the judgment in May,
4799, agamst the admmustratrix for 357 dolars, and
the fier: facias returned nulle bona. And also the nven-
tory which she had .exhibited to the orphans-Court of
Montgomery county, m Maryland, n January, 1795.
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